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REPLY BRIEF
Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451
Sir:

This brief is in reply to the Examining Attorney’s Appeal Brief.
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ARGUMENT

Applicant seeks registration of the mark shown in the drawing.

The mark is a two-dimensional line drawing. The fact that the two-dimensional line
drawing may illustrates a device which happens to be a three-dimensional humidifier is
interesting, but not controlling. For marks consisting of a configuration of the goods, the
drawing must depict a single three-dimensional view of the goods, and the applicant “must
indicate that the mark is a three-dimensional mark.” See 37 C.F.R. §2.52(b)(2). The

applicant did not do so. The drawing does not depict the depth of the humidifier or show it
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as a three-dimensional drawing. It is a line drawing. Nor did applicant indicate that the
mark is three-dimensional. Thus, the mark must be viewed as two-dimensional.

In filing an application, an applicant chooses to register a mark in whatever form it
desires. Applicant could have chosen to file an application to register the three-
dimensional product design. Applicant did not. Applicant seeks to register a two-
dimensional mark. The fact that the line drawing depicts a three-dimensional product does
not change this fact. The drawing is a two-dimensional view, not a three-dimensional view.

It is applicant’s intentions, which are consistent with the rules, discussed above, that
should be controlling in this matter.

Because applicant requests registration of a two dimensional design, and not a
three dimensional object, the requirement for product information should be reversed and
the refusal based on the mark being non-distinctive trade dress should be reversed and
the requirement for a configuration drawing and description be reversed.

Such action is requested.
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